Dear Tim

 

I hope this mail finds you well and in good spirits.  

 

I have also been informed that you have been appointed Acting Chief Inspector and offer you my sincere congratulations and best wishes in your new position.

 

I'm writing to you in the hope of obtaining clarity on a particular aspect of the OHS Act which has been the focal point of many queries and concerns by employers.

 

There appears to be no uniformity regarding the categorising of incident investigations by the IES, in particular incidents which are required to be reported in terms of section 24 of the Act.

 

In term of section 31 the inspector has a prerogative to investigate an incident, while this prerogative becomes compulsory in terms of section 32 if there is prima facie evidence of an offence. (The investigation is the via a formal inquiry).

 

I assume that there is a Policy Document (a record as per the Access of Promotion to Information Act, 2000) which states which incidents must be investigated, albeit utilising either the nature of the incident, the nature of the injuries, the profile of the incident etc. I assume that some incidents are exempt from investigation, particularly those which do not result in injury, illness or death? Also which incidents may be concluded via the section 31 Investigation and which via the section 32 Formal Inquiry.  There is also no uniformity regarding the format of a section 31 Investigation and hopefully you can offer some pointers in this regard as well. There must be an official approach here too? Some inspectors appear not to appreciate the difference between the two inquisitorial procedures and often section 31 investigations degenerate into some sort of hybrid investigation/formal inquiry. (Unlike the section 66 of the MHS Act, the OHS Act does not explicitly provide for the conversion of an Investigation into a Formal Inquiry. It then becomes difficult for persons such as myself to advise employers on the appropriate manner of preparation prior to an investigation by the IES.

 

I assume furthermore that all fatal incidents must be investigated or formally inquired into and within a prescribed timeframe?  

 

I would greatly appreciate your response in order that I may forward it to concerned employers.

 

Kind regards

Raynard Looch

KLASS LOOCH ASSOCIATES
 

PS. I do not have the e-mail addresses of Drs Mkosana and Zikhalala but hope you will send them a copy.

 

"Our inspectors are also willing to assist factory owners in achieving compliance with OHS regulations. Should any owner or manager have concerns that they are not compliant, please contact the Department of Labour's offices in your region and we will assist you", says Van Mkosana, Deputy-Director General, DoL.   
